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McKINNEY’S 
New California Digest 


Volume 27 containing the 
TABLE OF CASES DIGESTED 
is published this month 


< HE value of a table of 
| cases as a law finder, as most 
lawyers know, is inestimable. 
Given one case in point, the 
searcher through its use quickly 
locates similar cases. 


The Index volume is to follow 
soon. With these two books 
search for California authori- 
ties is immensely expedited. 
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Assembly Constitutional Amendment No. 98 





the Amendment. 





A T THE April meeting of the members of the Los Angeles Bar Association the 
proposed Amendment to the Constitution relating to the election of judges of 

the Superior Courts of certain counties, the terms of office of such judges, and the 
filling of vacancies therein, will be presented, discussed and voted upon. The mem- 
bers present at the meeting will vote on the question of the Association approving 


Although a great deal has been said for and against the Amendment in articles 
appearing in THE BULLETIN, it is believed that members will want to have a 
copy available prior to and at the meeting in order to study it in detail. Omitting 
the caption, the proposed Amendment is set forth, in full, below: 








Resolved by the Assembly, the Senate 
concurring, That the Legislature of the 
State of California at its fiftieth session 
commencing on the second day of Janu- 
ary, 1933, two-thirds of all the members 
elected to each of the two houses voting in 
favor thereof, hereby proposes to the 
people of the State of California that a 
new section be added to Article VI of the 
Constitution of this State to be known as 
section 834 and to read as follows: 

Sec. 8%. Any county having a popu- 
lation in excess of 1,500,000 may adopt the 
provisions of subdivisions 1, 2 and 3 of 
this section as applicable to such county 
if the majority of the electors of such 
county, voting thereon at a general elec- 
tion at which such question shall he sub- 
mitted, shall vote in favor thereof. The 
provisions of subdivisions 1, 2 and 3 of 
this sectioa may be adopted as applicable 
to such county in pursuance of an ordi- 
nance adopted by the vote of three-fifths 
of all of the members of the board of 
superviso-s of such county, declaring that 
the public interest requires the submission 
at an election of the proposal t> adopt the 
provisions of subdivisions 1, 2 and 3 
hereof as applicable to such county, or 
in pursuance of a petition of «qualified 
electors ot said county as here:nafter pro- 
vided, which petition must state the name 
und address of a person or persons to 
whom notice of the insufficiency of the 
petition shall be sent in the evert that the 
petition shall not have the required num- 
her of signatures of the qualified electors 
signed thereto. Such petition, signed by 


fifteen per cent of the qualified electors of 
the county, computed upon the total num- 
ber of votes cast therein for all candi- 





dates for Governor at the last preceding 
general election at which a Governor was 
elected, praying for the adoption of the 
provisions of subdivisions 1, 2 and 3 as 
applicable to such county, may be filed 
in the office of the county clerk. It shall 
be the duty of the county clerk, within 
twenty days after the filing of the petition, 
to examine the same and to ascertain from 
the record of the registration of the 
electors of the county whether the pe- 
tition is signed by the requisite number 
of qualified electors. If required by the 
clerk, the board of supervisors shall au- 
thorize him to employ persons to assist 
him in the work of examining the pe- 
tition, and the board shall provide for 
their compensation. Upon the comple- 
tion of such examination, the clerk shall 
forthwith attach to the petition his cer- 
tificate, properly dated, showing the re- 
sults of his examiantion, and if the cer- 
tificate shows that the petition is signed 
by the requisite number of qualified elect- 
ors he shall immediately present the pe- 
tition to the board of supervisors, if it is 
in session, otherwise at its next regular 
meeting after the date of such certificate. 
If it appears by the certificate that the 
petition has not the required number of 
signatures, the clerk shall so notify the 
person or persons designated as the per- 
son or persons to whom notification of the 
insufficiency of the petition shall be sent; 
whereupon the petitioners shall have thirty 
days from and after the date of receiving 
such notice of insufficiency to present and 
file a supplement bearing additional signa- 
tures. Upon the receipt of the supple- 
ment the clerk shall proceed forthwith to 
examine the same, so that such examina- 
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Judicial Selection 


[* VIEW of a statement issued by 
Cleveland Municipal Judge William M. 
Westropp, that under the elective system 
judges have to consider continuously their 
chances for re-election, W. L. Hotchkiss, 
chairman of a special committee of the 
Cleveland Bar Association for the promo- 
tion of a change to the appointive system, 
has issued the following statement: 


“The public should be advised of the 
desirability of an appointive judiciary. 
The administration of justice is at best 
a difficult and delicate matter, and any 
system that is known to be deficient 
should be discarded. The defects and 
dangers of the nonpartisan system and 
especially the right to nominate judicial 
candidates by petition have been fully 
demonstrated in Ohio in recent years. 
The people of Ohio are entitled to a 
better and more logical system, and it is 


high time that we ask for it. The courts 
should not be kept in politics, either 
through political parties or through the 
activities of candidates who nominate 
themselves for judicial positions. The 
election of judges is utterly illogical and 
inexpedient. It comes from a miscom 
ception and perversion of the principles 
of representative government. The 
proper purpose of popular election is to 
obtain public servants who represent the 
sentiments of the majority, either to 
carry out definite policies or because i 
is desired that their actions at all times 
should conform with current public 
opinion. Such consideration should not 
apply ‘to the election of a judge, for he 
is given no mandate to carry out a par 
ticular policy, and instead of considering 
current public opinion in deciding a law 
suit involving the rights and liberties of 
people, he should disregard it.” 
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tion shall be completed within ten days 
from the date of its receipt by him. If it 
appears that the additional signatures and 
those which have not been legally rejected 
upon the original petition total the requi- 
site number, the clerk .shall forthwith at- 
tach to the petition his certificate, prop- 
erly dated, showing that the petitien has 
been signed by the requisite numter of 
qualified electors, and shall immediately 
present said petition to the board of super- 
visors, if it is in session, otherwise at 
the next regular meeting after the date of 
such certificate. Upon the adoption of 
such ordinance, or the presentation of such 
petition, the board of supervisors shall 
submit the proposal to adopt the provisions 
of subdivisions 1, 2 and 3 of this section 
as applicable to such county to the electors 
of said county at the next succeeding gen- 
eral election occurring subsequent to 
ninety days after the adoption of such 
ordinance or the presentation of such pe- 
tition. If the proposal is approved by a 
majority of the votes cast thereon, the 
board of supervisors shall cause a certifi- 
cate, signed by the chairman of the board, 
to be filed with the Secretary of State, re- 


citing that the proposal to adopt the pro- 


| visions of subdivisions 1, 2 and 3 of this 


section as applicable to such county was 
approved by a majority of the votes cast 
thereon at such election, and upon the fil- 
ing of such certificate the provisions of 
subdivisions 1, 2 and 3 of this section 
shall thereafter be applicable to such 
county, and effective as to all vacancies 
in the office of judge of the superior court 
in said county accruing after the date of 
filing of said certificate. The duties herein 
imposed upon the county clerk shall be 
performed by the registrar of voters in 
any county where the office of registrar 
of voters exists. Any county which has 
adopted the provisions of subdivisions 1, 2 
and 3 of this section as applicable in said 
county for the nomination and appointment 
of judges of the superior court in said 
county may withdraw from the provisions 
of said subdivisions in the same manner 
as hereinabove set forth for the adoption 
thereof; and the duties and powers of the 
State and county officers herein specified 
shall be the same with respect to an 


ordinance or petition to withdraw from 
the provisions of said subdivisions as those 
above prescribed with respect to the adop- 
tion thereof. If the proposal to withdraw 
from the provisions of said subdivisions 
is approved at a general election the with- 
drawal shall become effective upon the 
filing with the Secretary of State of the 
certificate signed by the chairman of the 
board of supervisors reciting that the pro- 
posal to withdraw from the provisions of 
subdivisions 1, 2 and 3 of this section as 
applicable to such county was approved 
by a majority of the votes cast thereon at 
such election, and the general provisions 
of this Constitution with respect to ap- 
pointment and election of judges of the 
superior court shall forthwith become ef- 
fective in said county as to all vacancies 
then existing or thereafter accruing in the 
office of judge of the superior court in said 
county; but such withdrawal shall not in 
any way affect the validity of any appoint- 
ment made or election held under the 
provisions of said subdivisions, nor the 
term of office of any judge so appointed 
or elected. 

Subdivision 1. The term of office of 
judges of the superior court shall be six 
years from and after the first Morday of 
January after the first day of January 
next succeeding their election. Within 
thirty days before the first day of July 
next preceding the expiration of his ‘erm, 
any judge of the superior court may file 
with the officer charged with the duty of 
certifying nominations for publicaticn in 
the official ballot a declaration of candi- 
dacy for election to succeed himself. If 
he does not file such declaration the Gov- 
ernor must nominate a suitable person for 
the office before the sixteenth day of 
September, by filing such nominaticn with 
the officer charged with the said duty of 
certifying nominations, which nomination 
shall be made from candidates recom- 
mended in the same manner as_ those 
recommended for appointment to a va- 
cant office under subdivision 2 hereof. Ia 
either event the name of such candidate 
shall be placed upon the ballot for the 
ensuing general election in November in 
substantially the following form: 
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Seco meme erences | |e 


| Correct Forms for Trust Deeds... 


OST of those in California who are in the business of loan- Shall 
ing money on real estate security prefer the TRUST DEED office fe 
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whether for the first or for junior liens. January 
The wording of a Trust Deed is important. The ordinary form No nan 
is often inadequate for special circumstances. Security-First as a 
| National Bank has prepared several forms of Trust Deeds to fit that of 
varying needs with the changes made necessary by recent ge 
legislation. Yes,” 


We have printed an extra supply of these “legal blanks,” prepared by com- said off 
petent and experienced attorneys, framed in words whose exact mean- thereon 
ings have been determined by the courts. ecg 

Attorneys may obtain forms at any Security-First branch or office. Subd; 

There is no charge for them. — 
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HELP YOUR FELLOW MEMBERS! The office of the Associ- })‘"** * 
ation has on file applications for employment classified as follows: |." 
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Experienced practitioners seeking salaried positions; y agg 
Attorneys recently admitted seeking salaried posi- of the ¢ 
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Experienced and unexperienced attorneys who are such cx 
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For Judge of the Superior Court 





Yes 





Shall he be elected to the 
office for the term expiring in | No 
January, -.........-- ? (year). 

No name shall be placed upon the ballot 
as a candidate for such office except 








that of a person so declaring or so 
nominated If a majority of the elec- 
tors voting upon such candidacy vote 


“Yes,” such person shall be elected to the 
said office. If a majority of those voting 
thereon vote “No,” such person shall not 
be elected and said office shall be deemed 
vacant for the ensuing term. 


Subdivision 2. A vacancy in the office 


/of judge of the superior court shall be 


filled at the first general State election 
after the expiration of four years after the 
first day of April next succeeding the ac- 
crual of such vacancy, by the election in 
the manner provided in subdivision 1 of 
this section of a judge for a full term to 
commence on the first Monday in January 
after the first day of January next suc- 
ceeding his election. The Governor, within 
thirty days after presentation to him of 
the names of candidates as hereinafter 


) provided, must appoint a person to fill 
}such vacancy until the commencement of 
psuch term, 
} rejected at an election for said office shall 


but no one who has been 


he eligible for such appointment. Such 
appointment shall be made from candi- 
dates nominated by a board composed 


p of the Chief Justice of the Supreme Court, 
| the Presiding Justice of the District Court 
} of Appeal of the appellate district in which 
# such county is situated, or if there is 
more than one division of the District 
Court of Appeal in such appellate district. 


the Presiding Tustice of the division of 
sich District. Court of Appeal first es- 
tablished, and the member of the State 
Senate representing said county. Said 
board, within sixty days after the accrual 


Hof such vacancy, must nominate and pre- 


sent to the Governor the names of not 
less than two nor more than three candi- 
dates for each such vacancy. Any such 
nomination must be the unanimous action 
of said board, except that in any case in 


maase “Nich the board is unable to act unani- 
Me ously within thirty days after the ac- 


crual of a vacancy, such nomination may 
thereafter be made by a majority of the 
board. If the Governor fails to appoint 
one of the persons so nominated to ill a 
vacancy within thirty days after presenta- 
tion to him of the names of the required 
number of candidates, the board must ap- 
point one of said candidates to fill the 
vacancy. The powers and duties of said 
board in such a case with respect to such 
appointment shall be the same as those of 
the Governor, and a commission executed 
and signed by a majority of said board 
shall in such event be of like validity 
and effect as if so executed and signed by 
the Governor. 


Subdivision 3. In addition to the meth- 
ods of removal by the Legislature pro- 
vided by sections 16 and 18 of Article IV 
and by section 10 of this article, the pro- 
visions of Article XXIII relative to fhe 
recall of elective public officers shall be 
applicable to judges elected or appointed 
pursuant to the provisions of this section, 
so far as the same relate to removal from 
office. 


All provisions in conflict with subdi- 
visions 1, 2 and 3 of this section shall be 
superseded by said subdivisions in any 
county which adopts the provisions of 
said subdivisions. 





RESTATEMENT OF AGENCY 


By the American Law Institute, com- 
menced in 1923, has been issued in two 
volumes. Last year the Restatement of 
Contracts was issued by the Institute. 
Work on the State Annotations for the 
subject is progressing in several states. 





HOWS ABOUT THIS? 


An Economist, is a man who knows a 
great deal about a very little; and who 
goes on knowing more and more about 
less, until finally he knows practically 
everything about nothing; whereas, a pro- 
fessor on the other hand, is a man who 
know a very little about a great deal and 
keeps on knowing less and less about more 
until finally, he knows practically nothing 
about everything. (Anonymous. ) 
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Medical Profession Sets an Example 


By Roland Maxwell, of the Pasadena Bar 


FEW WEEKS AGO the American 

College of Surgeons had a sectional 
meeting in Los Angeles. A part of the 
general program of that meeting was a 
community health meeting. Five thousand 
people from Los Angeles and _ vicinity 
crowded the Shrine Auditorium to hear 
the excellent program which the American 
College of Surgeons had arranged, and 
which was heard by many thousands more 
through the medium of a radio broadcast. 


The speakers on the program were a 
number of the outstanding leaders in the 
medical profession in the United States. 
The talks given stressed the explanation 
of the purposes of the American College 
of .Surgeons, recent progress in medical 
science, the necessity for frequent physi- 
cal examinations, precautionary methods 
necessary for protection from the most 
prevalent diseases, and the general value 
of preventive medical treatment. The 
speakers were men who could speak with 
authority, and they presented most ef- 
fectively to the section of the public pres- 
ent at the meeting and listening in, the 
most forceful arguments possible for the 
maintenance of close and continuous con- 
tact between the public and the medical 
profession. The obligation of the public 
to the medical profession was stressed in 
a most subtle but effective way. 


The point of this discussion of the com- 
munity health meeting of the American 
College of Surgeons is a suggestion that 
the idea presented is one which might well 


be followed by the bar. The State Bar of 
California has annual sessions which are 
attended by many outstanding leaders of 
the legal profession. A community meet- 
ing of the type above described might 
serve not only to enable the public to bet- 
ter understand the objectives of the legal 
profession, but to provide one means of 
bringing about a more friendly contact 
between lawyers and the public. A pro- 
gram which would include a discussion 
of recent progress in the administration 
of justice, the value of legal advice in 
avoiding serious legal difficulties, the value 
of continuous contact between lawyer and 
business man, the discussion of general 
legal problems of interest to the layman, 
and the consideration of other subjects 
which would present the lawyer’s work 
to the public in the light which the pro- 
fession deserves, would prove of general 
public benefit and of value to the bar. 
The legal profession has been notoriously 
weak in its contacts with the public. The 
California Bar includes men most capable 
of creating a favorable public impression 
for their profession. The Bar should 
use the talents of these men and map out 
a program for community education which 
would be mutually beneficial to the Bar 
and to the public. The legal profession 
may take justifiable pride in the type of 
service which it renders. It should make 
the public aware of the reason for this 
pride. Perhaps the members of the medi 
cal profession have suggested one means 
for the accomplishment of this end. 


Detroit Bar and Unauthorized Practice 


HE Committee on unauthorized prac- 
law, says the Detroit Bar 
Quarterly, has filed a considerable num- 
ber of actions in court against trust com- 
panies, life insurance companies, collec- 
tion agencies, real estate brokers, notaries 
public and installment houses, who in the 
opinion of the committee were illegally 


tice of 


practicing law. Some of these action have 
taken the form of Bills in Chancery for 
injunction, while others are Petitions 
brought in the name of the Association 
to have the respondent adjudged guilty of 
contempt of court and punished therefor. 
Several cases have been tried and the 
committee as yet has not lost a case. 
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Speakers Bureau and Program Committee 





Committee on Speakers 


the committee. 


terest in the Association’s affairs. 








HE BULLETIN presents a digest of the report of the Chairman of the 
Bureau, Mr. Charles E. McDowell, for the in- 
formation of members who may not know just how much constructive work is 
being accomplished for their mutual good through the consistent activities of 
Throughout the past year the committee members have met 
almost every week; the beneficial results are apparent to all who take an in- 








66 BOUT the 1st of June, 1933,” says 

the report, “the Board of Trustees 
voted to consolidate the Committee on 
Speakers Bureau and the Program Com- 
mittee. Since that time this Committee 
has assumed general charge over the pro- 
grams of the Bar Association and has 
carried on its public relations activities as 
well. 

“On behalf of the Association the Com- 
mittee sponsored a series of six lectures 
on ‘Law and the Changing Order,’ at the 
Los Angeles Public Library, under the 
auspices of the Sociology Department. 
These lectures were made by leading mem- 
bers of the bench and bar and were well 
received by the public. As a result of the 
success of these lectures the Committee is 
arranging for a series of eight lectures on 
constitutional law, to be held during the 
months of February, March, April and 
May, 1934. 

“In addition, the Committee arranged for 
the Association weekly radio talks from 
May 16th, to the end of the year 1933, 
over station KTM. In November the 
Committee arranged for a second series 
of weekly radio talks over KFAC. This 
last series is being continued on Saturday 
evenings of each week at 6:30 P. M. 

“The Committee further arranged, on 
behalf of the Association, a series of ‘Law 
Review Luncheons,’ which were held 
bi-weekly, commencing April 10, and con- 
tinuing through November, 1933. These 
talks had to do with matters of current 
legal interest particularly arising out of 
legislation being made effective through 
acts of Congress and the State Legisla- 
ture. The talks will be resumed from 
time to time as the occasion arises. 


THE 1934 ProcRaM 


“With reference to the coming year, it 
appears that the California State Bar is 
becoming very much alive to the necessity 
of public relations work. A member of 
this Committee, Mr. Arnold Praeger, will 
be chairman of a sub-committee which will 
direct public relations activities for the 
State Bar for the ensuing year. In this 
connection our Committee should work 
very closely with, and be guided by the 
recommendations of the sub-committee of 
the State Bar, during the coming year. 

“With reference to our proposed activi- 
ties for the coming year, the Committee 
recommends : 

“a. The pushing of a public affairs 
committee program which has been ap- 
proved in principle by the Board of Trus- 
tees. This program contemplates the or- 
ganization of committees in accordance 
with instructions of the Board of Trus- 
tees and including in its membership both 
members of the Association and laymen, 
who would jointly investigate and suggest 
solutions and recommendations on cur- 
rent problems in which both the lay pub- 
lic and the legal profession are vitaliy 
interested. A closer contact between the 
Association and the public must be ef- 
fected if the aims of the Association are 
to be carried out, and the organization of 
a committee such as has been sugyested 
seems to furnish an excellent opportunity 
for such contact, and the possibility of 
receiving helpful suggestions from mem- 
bers of the public. 


PUBLICITY OF ACTIVITIES 


“b. The planning of a definite publicity 
program to cover the activities of the As- 
sociation within the limits of such finances 
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as the budget of the Association may al- 
low. This program should contemplate 
the employment of a ‘publicity man’ either 
on full or part time. Such a ‘publicity 
man’ to be of any value must be frec te 
act on his own initiative and not be re- 
quired to obtain the approval of an official 
of the Association for all of his activities. 
In lieu of the employment of a ‘publicity 
man,’ the Association might well join with 
other Associations through the State of 
California in employing a ‘publicity man,’ 
who would act under the direction vf the 
State Bar and whose field would then cover 
the entire state. 

“ce, The organization of a monthly meeting 
of all Committee Chairmen in order that each 
chairman may be advised as to the activities 
| of other committees, obtain the view point of 
| other committee chairmen and furnish items 


= 








HEN I WAS YOUNG and saturated 
with illusions, I was impelled by a 

somewhat rugged and unprofitable past to 
prepare for a life of ease, comfort and 
leisure. It seemed to me then, as it seems 
to many now, that the road to health, 
wealth and happiness was to study a 
profession. 

Some years past, on a bright day in 
June, I attended the commencement ex- 
ercises held in the University of Cincin- 
nati and listened with eagerness to the 
Secretary of Agriculture of the United 
States extol the virtues of scientific agri- 
culture. I was quickly “sold,” and during 
the day I could visualize an erstwhile 
newsboy transformed into an executive of 
one of our great farms scientifically con- 
ducted, or as the head of the Agricultural 
Department of some country. I had day 
dreams and plenty of them. 

My new ambition soon brought me to an 
agricultural school in Pennsylvania where 
I was taught the secrets of the profession 
by first learning how to comb and curry 
a horse, shovel the manure out of the 
s stable and do many other things I was 
unfamiliar with. As this experience 
seemed to be at variance with what the 
Secretary of Agriculture said of the pro- 
fession, I soon looked about for something 

























of interest to the public for use by your Com- 
mittee on Speakers’ Bureau. 

“This activity could well be taken over 
by the Committee of the Los Angeles Bar 
Association having to do with the co-ordination 
of the activities of the various committees, 
but the Committee on Speakers’ Bureau should 
assist in pushing these meetings and giving 
them all possible publicity. 

“d. The personnel of the new commit- 
tee should have in its membership repre- 
sentatives of the larger law offices in the 
city in order that a special effort could 
be made through such contacts to enlist 
the more active co-operation of these of- 
fices in the interest of the Association.” 

Chairman McDowell’s report includes a 
list of radio and other public addresses by 
members of the Association on programs 
arranged by the Committee. This list was 
published in THe BuLietin for January. 


"1 Was Once ‘a Lawyer” 


By Saul S. Klein of the Los Angeles Bar 


more fragrant and dignified. A speech de- 
livered by the late Senator Joseph Benson 
Foraker, of Ohio, at the Law School com- 
mencement exercises at Cincinnati greatly 
appealed to me as I was tuned for it. 
The profession of the law filled my re- 
quirements exactly. My experience in 
stable-cleaning and being able to comb 
and curry a horse did not militate against 
it or dampen my ardor for it. As a mat- 
ter of fact, I sold myself the idea that 
my previous experience was necessary for 
a successful career in the ancient and 
noble profession of Law. I felt duly 
qualified by experience to matriculate in 
a law school as soon as my financial ability 
would permit and learn the hidden mys- 
teries of a great profession. 


DELUSION OF GRANDEUR. 

Again, I had day dreams and delusions 
of grandeur. I could visualize myself liv- 
ing a life of comfort and ease and having 
the respect of the people for my ability 
and profound learning. Arrangements 
with a law school soon followed to be- 
come librarian as part payment for the 
fees charged for a law course. I pro- 
ceeded to study law with eagerness and 
determination. It was exactly what destiny 
apparently decreed for me. The more I 


studied law the more I was convinced that 
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equity was the propelling and controlling 
force in every decision rendered. 

My professors riveted into me the ethics 
of the profession. The study of criminal 
law and procedure “duly and justly” ap- 
prehended and punished the criminal and 
the civil law seemed to provide a remedy 
for every wrong committed. Precedent 
was the guide for future conduct and be- 
havior. I received my “animal” training, 
as many others did before me. It seemed 
simple enough, I must just look back- 
wards before I go forward. 

Understanding the “technique,” I soon 
earned a living and thereafter experience 
brought more money, the average amount 
of respect, some disrespect from the losing 
clients, and, eventually, the gradual wear- 
ing away of my illusions of the efficacy of 
the law as a science for human conduct 
and behavior and the road to leisure and 
comfort for the advocate. 

To Clarence Darrow I present the 
Medal of Honor for removing the cob- 
webs from my immature mind. Just because 
a butcher boy many years ago forgot to 
put a nut on a wagon wheel after greas- 
ing it, his fellow servant was unable to re- 
cover in sustaining injuries when the 
wheel fell off. The speech hastened the 
‘complete destruction of all my illusions. 
It also gave me courage thereafter to point 
out to the profession on numerous oc- 
casions that thev will ultimately walk into 
a deep ditch, from which they will be 
unable to extricate themselves, if they fol- 
low the “calf-path” of precedent. This 
has already come to pass, as reflected in 
the attitude of the public towards the pro- 
fession. The people do not believe that 
the profession has kept pace with the 
trend of times. 


ETHICS VERSUS SUCCESS. 


My enthusiasm for the efficacy of the 
law having been completely destroyed, 
there was nothing left for me to do but 
endeavor to earn money in a profession I 
believed to be “out of date”. However, 
earnestly I tried to adhere to the ethics 
of the profession, only to discover that the 
ethics were inconsistent with making a 
financial success. In viewing the whole 
situation, I found that I could not ethically 
compete against all the lay agencies who 
were practicing law without a license. All 
the profitable pursuits in law were in the 
hands of unlicensed persons, firms and cor- 


porations, while the lawyer, as a general 
rule, had the unprofitable law business, 
The banks made wills and contracts and 
gave legal advice on property, taxes and 
every other phase of the law beneficial to 
it. The trust companies made and pre 
pared trusts and administered estates. The 
title companies searched titles, rendered 
opinions as to the validity of titles, made 
and prepared mortgages, trust deeds, 
leases, bills of sale and generally gave 


legal advice on matters pertaining to 
property. The real estate agents pre 


pared options, contracts, leases and gave 
legal advice. Notaries Public gave legal 
advice, prepared contracts, deeds, mort- 
gages and were the “fountain of justice.” 
Adjustment Bureaus, with the aid of the 
police and emergency doctors, kept pace 
with the ambulances in personal injury 
cases; automobile clubs handled and ad- 
justed all cases of personal injuries and 
property damages which the adjustment 
bureaus were unable to obtain. Insurance 
companies handled practically all cases in 
volving insurance. Boards of “Trade” saw 
to it that very few lawyers could out 
maneuver them in matters of bankruptcy 
and assignment cases. 

Some lawyers quickly learned that while 
the ethics of the profession would not per 
mit solicitation of law business, it could be 
done by the formation of a collecting 
agency under a fictitious name, and thereby 
override the ethics. The criminal law 
business filtered through bail bond brok- 
ers, police, detectives, jailers and racket 
eers. With this situation, there seemed to 
be only one way out—unethical practice. 
Having taught ethics in a law school and 
sat on a Board to discipline lawyers for 
unethical practice, it was impossible for 





me to do:the thing for which I had aj 


hand in teaching, disbarring and disciplit- 
ing others. 


STILL THEY COME. 

Notwithstanding this, with more that 
12,000 lawyers in California, some obtait 
ing aid from the County Welfare and the 
Unemployed Co-operative Relief Organt 
zations, and about 600 about to be sus 
pended for being unable to pay $7.50 an 
nual dues to the State Bar, 905 paid 3 
registration fee of $3.00 each and $20.00 
on the application to take the recent ex 
amination. 
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State Bar Illegal Practice Suit 


DEMURRER OF BANK TO INJUNCTION METHOD SUSTAINED. COURT HOLDS 
STATE BAR AS ENTITY CANNOT BRING INJUNCTION ACTION 


N OPINION of wide interest to law- 

years and far-reaching in its effect, 
has been handed down by Superior Judge 
Lester W. Roth in the suit of the State 
Jar of California against the Security- 
First National Bank of Los Angeles, seek- 
ing to enjoin the bank from engaging in 
the practice of law. 

Judge Roth, in sustaining the special 
demurrer of the defendant bank, on the 
ground that injunction would not lie to 
restrain the commission of the acts 
charged, which, if true, constituted a crime, 
held that while the State Bar as an entity 
might not prosecute the form of action 
brought, an individual lawyer may do so. 
He also held that the Attorney-General 
may, either by quo warranto or injunction, 
bring an action for unlawful practice 
against a bank. 

The court did not pass upon the question 
whether the bank ‘is engaged in the practice 
of law. 


STATE Bar CHARGES 

The State Bar charged that law prac- 
tice by the bank (a) was an abuse of 
the State Bar’s franchise, (b) an invasion 
of the franchises of the active members 
of the State Bar, (c) had injured the prop- 
erty rights of plaintiff, (d) had injured 
the property rights of members of the 
Bar, (e) had injured property rights of 
the people of California, (f) was contrary 
to public policy, and (g) contrary to good 
morals. 

Unlawful practice of the law, Judge 
Roth conceded, is a misdemeanor in Cali- 
fornia, but while earlier equity practice 
barred issuance of injunctions against 
crimes, this rule has been relaxed, as in- 
dicated by the leading case of In re Debs, 
158 U. S. 564, 39 L. Ed. 1092. That case 
held that an injunction would lie to pre- 
vent the commission of a crime under 
certain circumstances, or in the language 
of the case “to prevent the wrongdoing 
of one resulting in injury to the general 
welfare.” 

_ Citing cases to the effect that practic- 
ing law without a license is contrary to 
nublic policy and the general welfare, 
Judge Roth held that the mere fact that 


the acts alleged constituted a crime, did not 
bar relief by injunction, but the State Bar, 
being created by the Legislature as a self- 
governing body, to govern its own mem- 
bers, could not, as an entity, prosecute 
the injunction action against the bank. 


DELEGATED POWER 


The Legislature, Judge Roth pointed out, 
has the right to delegate its powers to 
a public corporation, and had the Legisla- 
ture delegated its power to the State Bar 
to entirely control and regulate the mat- 
ter of law practice, then it would clearly 
have had the right to bring such an in- 
junction suit. 

The court concluded, however, that the 
Legislature did not either expressly or 
impliedly, wholly delegate to the State Bar 
control over the matter of law practice, 
although stating it is a public corporation. 
(State Bar v. Superior Court, 207 Cal. 
323.) 

LIMITED CORPORATION 

“The public corporation here in ques- 
tion is, if the term may be used, a lim- 
ited corporation,” the court said. 

“If general police power had been dele- 
gated to the State Bar to supervise the 
practice of law in the state, the Court 
would be prepared to find that the State 
3ar has the standing of the attorney gen- 
eral, but no such power is delegated. In 
fact, in view of the interpretation of said 
act by our Supreme Court, such general 
police power has been expressly withheld.” 

“Plaintiff's concluding contention,” said 
Judge Roth, “is that it has the right to 
bring this suit in a representative capacity. 
This contention is pregnant with the as- 
sumption that some other than the attorney 
general or a public corporation which has 
the standing of the attorney general, can 
bring it. 

“It has been definitely held in a number of 
decided cases that an individual who is a 
member of the profession can bring the action 
and there is some inferential authority to the 
effect that an unincorporated bar association 
or an unincorporated association may bring it.” 


* * se * * * * * 
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“The plaintiff,’ the opinion said, “is not 
organized to practice law. It cannot practice 
law. It has no interest whatsoever in the 
profit of its members.” 


LAWYERS’ Property RIGHT 

Judge Roth held that a lawyer has a 
property right in the practice of law- 

“Defendant denies,” the opinion said, 
“that any lawyer has any property right or 
any pecuniary interest, separate and apart 
from that of the public to exclude any one 
else from the practice of law, and that 
the right of a lawyer in this behalf is no 
greater than and no different from the 
right of any member of the public to ex- 
clude the unauthorized practice of law in 
the public interest and for the public pro- 
tection. 

“The exact point has never been de- 
cided in this state. Defendant admits that 
the right to practice under a license for 
that purpose is of pecuniary value to each 
member of the bar. Therefore, it is in the 
nature of a property right which cannot 
be taken away, except for cause and after 
notice, and an opportunity for hearing. 
On the other hand, defendant asserts that 
the right to exclude unauthorized persons 
from practicing law is not a private right; 
it is merely the lawyers’ share of the pub- 


lic right which inheres equally in all citi- 
zens of the state. That the lawyer in 
this respect has no other or difterent right 
to exclude one from the authorized prac- 
tice of law than has the butcher, the baker, 
nor the candlestick maker. 

“This may be the correct technical view. 
Even though it is, the Court is of the opinion 
that it is a sufficient showing of a special 
property interest or private interest, separate 
and apart from the public generally, to form 
the basis for injunctive relief upon the petition 
of an individual lawyer. The Court believes 
that the tendency of the decisions is in sup- 
port of this conclusion.” 


STATE BAR REPRESENTS PEOPLE 


The State Bar, Judge Reth declared in 
conclusion, represents the People of Cali- 
fornia. He said: 


“The Court concludes, therefore, that 
whether the State Bar be considered a 
public corporation with limited powers of 
an administrative nature from the Legisla- 
ture or a public corporation created to act 
as an administrative body for the courts 
it represents the People of the State of 
California and that it represents the Bar 
only insofar as members of the bar are 
people of the State.” 


Summary of State Bar Argument 


HE SOURCE of-all the rights of the 

State Bar is the act of its creation, and 
portions of the title of the act are signifi- 
cant: “An act * * * to regulate the prac- 
tice of law * * *.” Section 2 creates a 
public corporation “which * * * may 
sue and be sued.” Section 21 charges 
the Board of Governors with “the enforce- 
ment of the provisions of the act.” Sec- 
tion 47 contains one of the provisions 
which the Board is charged to enforce, to- 


wit, that “no person shall practice law 
* * * unless he shall be an active 
member” of the State Bar. Furthermore, 


the Board by Section 28, is under a duty 
to pay all necessary expenses for effectuat- 
ing the purposes of the act, and is ex- 
pressly empowered by Section 23 “to aid 

* * in the improvement of the ad- 
ministration of justice.” Finally, Section 
24 confers important powers on the cor- 
poration in connection with admissions to 
the Bar. 





On the basis of provisions similar to 
Sections 23 and 28 of our State Bar Act, 
the Kentucky State Board of Dental Ex- 
aminers, a quasi corporation, was held to 


be entitled to maintain an action to enjoin} 
Kentucky State } 
Board v. Payne, 213 Ky. 382 (1926). And 


an unlicensed practitioner. 


from the power to license lawyers, similar 
to the powers conferred on the State Bar 
(Section 24), the Supreme Court of IIl- 
nois held that it has inherent power to 
punish for contempt a bank engaged in 4 
conveyancing business. 


Stock Yards Bank, 344 Ill. 462 (1931.) 


The Supreme Court of Vermont reached f 


a similar decision in a case involving the 
activities of an unlicensed person in a jus 
tice court. Jn re Morse, 98 Vt. 85 (1924). 

The purposes of the act are not limited 
to the regulation of the activities of its 
members. The title declares its purposes 
to include the regulation of “the practice 
of law,” 





People v. Peoples} 


and these words are much more 


—_—_—_—_— 


compre 
court 
Weyme 
ple v. 
Cal. 5. 
includi1 
embrac 
tration 
Co., 1° 
approv: 
Corp., 
act anc 
insepar 
and in 
The 
such a: 
its por 
right t 
the rig 
objects. 


; means 


Dillon, 
Sec. 7: 
llth E 
herent 
to the 
Tables, 
poratio: 
Ed., p 

That 
unlicen 
so ofte 
rious 
method 
riety o 
uniforn 
Apartn 
265 (1 
(2nd) 
Mitche 
Detroit 
Ins. Ci 
Unger 


|S A 
tees 
risters” 
Jack V 
standin 
young 
Among 


——.. 


- Citi- 
er in 
right 
prac- 
aker, 


view. 
dinion 
pecial 
oarate 
form 
tition 
lieves 
sup- 


ad in 


Cali- 


that 
ed a 
-s of 
risla- 
Oo act 
ourts 
e of 
Bar 
" are 


r to 
Act, 
Ex- 
d to 
1join 
S tate 
And 
nilar 
Bar 
Illi- 
r to 
in 3 
» ples 
3.1.) 
ched 
- the 
jus- 
24), 
ited 
F its 
OSes 
ctice 
nore 











LOS ANGELES BAR ASSOCIATION BULLETIN 


183 





comprehensive, extending to the out of 
court activities of lay persons. Jn re 
Weymann, 92 Cal. App. 647 (1928) ; Peo- 
ple v. Merchants Protective Corp., 189 
Cal. 531 (1922). The practice of law, 
including out of court activities, is further 
embraced within the phrase “the adminis- 
tration of justice.” Jn re Cooperative Law 
Co., 198 N. Y. 479 (1910), quoted with 
approval in People v. Merchants Protective 
Corp., supra. Thus, the purposes of the 
act and the powers of the State Bar are 
inseparable, both by express declaration 
and implication. 

The purposes of a public corporation, 
such as the State Bar, are the measure of 
its powers. The express grant of the 
right to sue (Section 2, supra) includes 
the right to bring any suit germane to its 
objects. The right to sue is one of the 
means for accomplishing its purposes. 2 
Dillon, Municipal Corporations, p. 1107, 
Sec. 727; Angell & Ames, Corporations, 
llth Ed., p. 412; 44 C. J. 1456. The in- 
herent right of recourse by a corporation 
to the courts is as old as the Twelve 
Tables, says Taylor in his work on Cor- 
porations. (Quoted in 1 McQuillin, 3rd 
Ed., p. 903.) 

That equity has jurisdiction to restrain 
unlicensed persons from practicing law has 
so often been adjudicated, there is no se- 
rious question of the principle. The 
methods of approach, in spite of the va- 
riety of courts represented, have been as 
uniform as the holdings. Dworken v. 
Apartment House Owners, 38 Ohio App. 
265 (1931); Paul v. Stanley, 12 Pac. 
(2nd) 401 (Wash. 1932); Sloan v. 
Mitchell, 168 S. E. 800 (W. Va. 1933); 
Detroit Bar Association v. American Life 
Ins. Co., 250 N. W. 288 (Mich. 1933); 
Unger v. 


Landlords’ Management Cor- 


poration, 168 Atl. 229 (N. J. Ct. of Ch. 
1933). In the Michigan case cited, the 
plaintiff was a private corporation; and in 
the New Jersey case, one of the parties 
plaintiff joined with a licensee was a pri- 
vate corporation. In each case the right 
to sue for an injunction was recognized. 

Upon established principles, a suit for 
injunction would be maintainable by the 
Attorney General. /n re Debs, 158 U. S. 
564 (1894); In re Wood, 194 Cal. 49 
1924). And where the purpose of such a 
suit is one of the objects for which a 
public corporation was created, the cor- 
poration has the same standing as the At- 
torney General. It is a proper party to in- 
stitute and maintain the action. City of 
Stockton v. Frisbie, 93 Cal. App. 277 
(1928). For the purposes of bringing 
such an action, the State Bar does not 
stand in any position materially different 
from that enjoyed by a municipal corpor- 
ation. Cases involving public corpora- 
tions, such as irrigation and other dis- 
tricts, establish that principle. Jn re Ma- 
dera Irrigation District, 92 Cal. 296 
(1891); People v. Agricultural Associa- 
tion, 151 Cal. 797 (1907). 

Section 49 of the Act makes practicing 
without a license a misdemeanor. Section 
3369, C. C., provides that injunctive relief 
cannot be given “to enforce a penal law, 
except in case of nuisance * * *”; that 
“actions for injunction under this section 
may be prosecuted” by any corporation 
“acting for the interest of itself, its mem- 
bers or the general public.” 

It is settled that repeated violations of 
licensing statutes constitute nuisances. 
Lexington v. Miskell, 157 N. E. 598. 
(Mass. 1927); United States v. American 
Bond & Mortgage Co., 31 Fed. (2nd) 
448 (1929). 


Junior Barristers 1933 Activities 


CHAIRMAN’S REPORT REVIEWS THE YEAR’S WORK 


9 A REPORT to the Board of Trus- 
tees the Chairman of the Junior Bar- 
risters of the Los Angeles Bar Association, 
Jack W. Hardy details some of the out- 
standing activities of this large body of 
young lawyers during the year 1933. 
Among these activities were the following: 


A special committee consisting of Max 
Utt, chairman; Frank Balthis, Ned Marr 
and Cliff Maurice, reviewed all bills intro- 
duced in the 1933 session of the Legis- 
lature and made notes on all those re- 
lating to the practice of law. 
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PROGRAM COMMITTEE 


“The Program Committee,” says the re- 
port, “M. Philip Davis, chairman, arranged 
the programs for the evening meetings 
of the organization. Unusually large at- 
tendance and interest in the meetings was 
evidenced during the year. Speakers such 
as Hans Wolfram, German scholar, trav- 
eller and correspondent; Kazuo Kawaii, 
Professor of Far-Eastern history at the 
University of California at Los Angeles, 
and Professor Haines, head of the Po- 
litical Science Department of the same 
university, contributed much to the inter- 


PUBLICITY 

“All Barrister publicity for the daily 
press, the Bar Association Bulletin, and 
national legal publications was handled by 
a Publicity Committee, headed by Ned 
Marr, assisted by Augustus Mack, George 
Keefer and Sidney Cherniss. The Junior 
SPEAKERS’ 

“Following the earthquake of March, 
1933, the American Red Cross called upon 
the Barristers to provide speakers in the 
principal Los Angeles theatres on behalf of 
the Red Cross relief. In the interest of 
public relations for the bar and the ser- 


est of these meetings. In June, 1933, the 
annual summer party was held at the Bel- 
Air Country Club and approximately one 
hundred fifty persons attended, including 
many officers and members of the Senior 
Bar. 

“In November, 1933, the Junior Bar- 
risters held an annual joint meeting with 
the Fellowship section of the County 
Medical Association. This meeting was at- 
tended by approximately two hundred and 
fifty persons. 


COMMITTEE 


Barristers’ activities were nationally re- 
corded and reported in such publications 
as the ‘Journal of the American Judicature 
Society,’ the ‘American Bar Association 
Journal,’ and national publications of the 
legal fraternities. 


COMMITTEE 


vice to the community, we undertook this 
responsibility. Kenneth Chantry organized 
a “Speakers’ Committee,” the members of 
which presented over sixty speeches on be- 
half of the American Red Cross. 


COMMITTEE ON RELATED ACTIVITIES 


“The Barristers recognized the desira- 
bility of liason and coordination between 
the Bar Association and the several law 
schools in this community. To assist in 
this work a committee on ‘Related Ac- 
tivities’ was appointed with Grant Cooper 
as Chairman. Paul Palmer of U. S. C,, 


J. W. Mullin of Loyola, and Robert 
Wheeler of Southwestern, assisted Mr. 
Cooper. As a result of conferences with 


deans of the various law schools and law 
school student bodies, the U. S. C. Law 
School Bar Association was revived, and 


a Law School Bar Association was or- 
ganized at Southwestern University. 

“In June, the Southwestern Law School 
Bar Association held a splendid banquet, 
at which was present the faculty of the 
law school, the presidents of the State and 
Los Angeles Bar Associations, the Junior 
Barristers, and many representatives of 
the Bar. Under the able direction of 
Robert Wheeler, faculty member at South- 
western, this law school Bar Association 
has enjoyed remarkable progress. 


JUNIOR BARRISTERS’ COMPETITION 


“To stimulate among the younger mem- 
bers of the Bar a wholesome and scholarly 
interest in the profession, the Barristers 
initiated and organized a ‘Legal Article 
Competition.’ Through the encouragement 
and generosity of two senior members of 
the Association and the Bulletin Commit- 
tee, a sum was raised sufficient to offer 
cash prizes to those members of the 
Junior Barristers submitting the best ar- 
ticles on subjects of current interest to 
the legal profession. The awards are 
based on general excellence, authoritative- 


ness, originality of thought and value of 
the article to the field to which it relates. 

“Several papers were submitted, and the 
results have been published in THE BULLE 
TIN for February, 1934. The committee 
of judges consisted of Oscar Lawler, 
Frank Finlayson and Professor Robert 
Kingsley of U. S. C. Law School. Wil 
liam H. Nicholas was chairman of the 
committee handling details of the compe 
tition, assisted by Robert E. Paradise, E. 
Avery Crary, Jerold E. Weil and John J. 
Ford. 
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“To further promote public relations 
between the legal profession and the com- 
munity, the Barristers undertook to assist 
the Legal Aid Clinic of the University 
of Southern California. A committee 
composed of Arch Tuthill, Kenneth Roher 
and Tom Cunningham, conferred with a 
director of the Clinic, to ascertain whether 
or not we could be of assistance in the 
splendid community work now carried on 
by the Clinic. 

“We wish to express our collective ap- 
preciation for the inspiration, friendship 
and cooperation given us throughout the 
year by Hubert Morrow, Earl Daniels, 
Ray Haight and Lawrence Larrabee. 


“To the Board of Trustees, our appre- 
ciation for their loyalty and support. We 
gratefully acknowledge that without such 
loyalty and friendship we could not, and 
would not, have accomplished any small 
portion of the constructive work under- 
taken the past year. 


“May we also express appreciation for 
the privilege accorded the chairman to sit 
‘ex-officio’ with the Board of Trustees, 
and to bring with him from time to time 
members of the Executive Council. This 
was a valuable experience and we are cer- 
tain that the acquaintances and friendships 
so made will prove of inestimable value 
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both to the Board and the Junior Bar- 
tisters.” 


N VIEW of the fact that a number of 

incumbent judges will be candidates for 
reelection this year and may solicit cam- 
paign contributions from members of the 
tar, the Board deemed it advisable to issue 
a statement on the subject for publication. 
The statement follows: 

“The Board of Trustees of Los Angeles 
Bar Association understands that some of 
the Superior Court Judges who will be 
candidates for re-election, and certain other 
versons who will be candidates for elec- 
tion to the Superior Court, are directly or 
indirectly soliciting contributions to their 
individual campaign funds from various 
members of this Association. The Asso- 
ciation has neither the right nor the power 
to control its members in the matter of 
making such contributions. However, the 





LEGAL AID CLINIC COMMITTEE 


The officers and executive counsel for 
1933 were: 

Chairman, Jack W. Hardy. 

First V.-Chairman, Augustus F, Mack, Jr. 

Second V.-Chairman, Jerold E. Weil. 

Secretary, Donald E. Ruppe. 

Executive Council: 

Lewis W. Andrews, Jr. 

Frank S. Balthis, Jr. 

Milton M. Black. 

Gerald Bridges. 

Kenneth N. Chantry. 

Grant B. Cooper. 

E. Avery Crary, IV. 

Thomas James Cunningham, 

M. Philip Davis. 

John J. Ford. 

W. I. Gilbert, Jr. 

Rex W. Kramer. 

Ned Marr. 

Lowell Matthay. 

Marcus Mattson. 

Clifford Henry Maurice. 

J. W. Mullin, Jr. 

Wm. Howard Nicholas. 

Milo V. Olson. 

Robert E. Paradise. 

Wm. M. Rains. 

Herman F. Selvin. 

Arch Tuthill. 

Max E. Utt. 

Robert Wannamaker. 

Paul Palmer. 

Kenneth Roher. 


SOLICITATION OF FUNDS BY CANDIDATES 


Board of Trustees believes that it is proper 
to direct the attention of its membership 
to the fact that a contribution to a candi- 
date’s campaign fund is in effect an en- 
dorsement of that candidate, and if made 
at this time is an endorsement before the 
Bar Association plebiscite has been taken. 
While such a prior endorsement is in no 
way prohibited, it is certainly inconsistent 
with the theory and purpose of the plebi- 
scite. 

“The Board of Trustees also directs at- 
tention to the fact that the Association 
will conduct a campaign in behalf of the 
candidates endorsed by the Association, that 
funds will be needed for the conduct of that 
campaign, and that the Association expects 
to obtain such funds from the members 
of the Association.” 
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Postnuptial Contracts 


By Lewis Drucker, of the Los Angeles Bar* 








Author’s Note: 


emphasis by the writer.) 





The purpose of this article is to present briefly the law per- 
taining to postnuptial contracts, disregarding to a large extent the historical devel- 
opment of the subject, and dealing mainly with separation agreements and property 
settlements, and of necessity their relation to divorce decrees. 
The legal profession has evidenced different views upon the subject, and there- 
fore it shall be my humble endeavor to reconcile those views, if possible. 
(Underlined words appearing herein are intended solely for the purpose of 





HE RIGHT granted to a husband and 
wife to enter into contracts between 
themselves, is conferred by statute. 
Under sections 158 and 159 of the Civil 
Code, it is now well settled that husband 
and wife may, as between themselves, enter 
into any contract respecting property, 
which either might if unmarried. Under 
this plenary authority, the separate prop- 
erty of each may be converted into com- 
munity property and the community prop- 
erty of both may likewise be converted 
into separate property of both or either. 
(Perkins v. Sunset Tel. and Tel. Co., 155 
Cal. 712; Siberell v. Siberell, 214 Cal. 
767.) 
The laws of this state sanction husband 


and wife making contracts respecting prop- - 


erty. (158 C. C.) They may likewise 
agree, in writing, to a separation and make 
provision for the support of either during 
such separation, (see 159 C. C.). It is 
almost a universal rule that separation 
agreements provide not only for main- 
tenance, but likewise settle and determine 
the property rights of the parties both as 
to the present and future. 

It is not essential to the validity of a 
separation agreement that the property 
right or inheritance right of the parties 
are or are not disposed of. In such agree- 
ments the property rights may be excluded 
entirely or they may be included in whole 
or part. (Jones v. Lamont, 118 Cal. 499; 
Wickersham v. Comerford, 96 Cal. 433). 

Statutory requirements as to the exe- 
cution of separation agreements must be 


complied with. (9 R. C. L. 527.) 





Our statutes require that separation 
agreements must be in writing, which im 
plies that the agreement must not only be 
in writing, but also that the agreement 
must be signed by both parties.? 


A husband and wife may alter their 
legal relations one toward the other con 
cerning their property interests and may 
change the character of their property 
from separate to community property. The 
law requires such a contract to be i 
writing unless it has been fully executed 
by one of the parties, in which case it may 
be taken out of the statute. (Martin t. 
Pritchard, 52 Cal. App. 720, 724; Estate 
of Wahlefeld, 105 Cal. App. 770).8 


2. Limitations Upon RIGHT 
TO CONTRACT 


Any contract between the parties having 
for its object the dissolution of the mar 
riage contract, or facilitating that result, 
is void as ‘contra bonos mores.’ (Loveren 
v. Loveren, 106 Cal. 512; Newman 2. 
Freitas, 129 Cal. 289.) Inasmuch as the 
state rests upon the family and is vitally 
interested in the permanency of a marriage 
relation once established, it, for the pro 
motion of public welfare, and of private 
morals as well, makes itself a party to 
every marriage contract entered into within 
its jurisdiction, in this sense, that it wil 
not permit the dissolution thereof by the 
other party thereto. Its consent in the 
form of a decree of its court passed afte’ 
hearing in due process of law, is a pre 
requisite for a divorce.* 


*Winner of third prize in the Junior Barristers’ “Competitive Legal Articles Contest.” 


1. Young v. Young, 126 Cal. App. 311. 
2. Fitch v. Tyler, 105 Cal. App. 310, 311. 


3. Estate of Henderson, 128 Cal. App. 400. 
4. Pereira v. Pereira, 156 Cal. 5. 
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Any agreement for divorce, or any col- 
lateral bargaining promotive of it, is con- 
sidered unlawful and void. Consequently 
whenever an agreement is presented to and 
urged upon the court for acceptance as a 
basis for a decree settling the property 
rights of the parties, the court necessarily 
has jurisdiction to consider the agreement 
and to disregard the same as ‘contra bonos 
mores if it finds that the same has for 
its object the dissolution of the marriage, 
or the facilitating of that result, such as 
an agreement by the defendant in a pend- 
ing action for divorce to withdraw his or 
her oppositions and to make no defense. 
(Newman v. Freitas, 129 Cal. 283; Mc- 
Cahan, v. McCahan, 47 Cal. App. 174.)5 


3. CONFIDENTIAL RELATIONSHIP 


Under the Civil Code the relation of 
husband and wife is confidential within the 
meaning of the rule as to constructive 
fraud.® 

Pursuant to the provisions of Civil Code 
158, 2219, 2235, transactions between hus- 
band and wife are covered and controlled 
by the rule applicable to transactions be- 
tween trustees and beneficiaries, which is 
to the effect that where the trustee obtains 
an advantage from the beneficiary, the pre- 
sumption is that such advantage was se- 
cured without consideration and as a re- 
sult of undue influence.? 

A husband, by reason of the marital re- 
lation is bound in his dealings with his 
wife to the highest and best of good faith, 
and, as a consequence, is obligated in such 
dealings not to obtain and retain any ad- 
vantage over her resulting from conceal- 
ment or adverse pressure, and he must, if 
he would avoid the presumption of undue 
influence emanating from the procurement 
of any advantage over her, make full and 
fair disclosure to her of all that she 
should know for her benefit and protec- 
tion concerning the nature and effect of 
the transaction, or else, he must deal with 
her at arm’s length, as he would a stranger. 
all the while giving her the opportunity of 
mdependent advice as to her rights in 
the premises.8 f 

The influence which the law presumes 
to have been exercised by one spouse over 
the other is not an influence caused by any 


ES 
5. Roberts v. Roberts, 83 Cal. App. 350. 
6. Brison v. Brison, 75 Cal. 525. 
7. McKay v. McKay, 184 Cal. 742. 
8. Estate of Cover, 188 Cal. 133. 


act of persuasion or importunity, but, is 
that influence which is superinduced by 
the relation between them and generated in 
the mind of the one by the confiding trust 
which he has in the devotion and fidelity 
of the other. Such influence the law pre- 
sumes to have been undue whenever this 
confidence is subsequently violated or 
abused.® 

Where either husband or wife obtains 
an advantage over the other, the trans- 
action is presumed to have been without 
adequate consideration and to have been 
secured through undue influence, and the 
burden is then cast upon him who has the 
advantage to show that it was fair and 
free from fraud or undue influence. (13 
Cal. Jur. 860, Secs. 54-56; Locke Paddon 
v. Locke Paddon, 194 Cal. 73, 80; Henley 
v. Bursell, 61 Cal. App. 511, 516; Wiil- 
liamson v. Williamson, 41 Cal. App. 721.)? 


The mere existence of the relationship 
of husband and wife does not create a pre- 
sumption of fraud or undue influence, in 
the absence of the procuring of an undue 
advantage, nor does it constitute a prima 
facie showing of such conduct. Before 
this presumption may be indulged it must 
appear that the marital confidence was 
violated and that an undue advantage was 
thereby secured. (Yordi v. Yordi, 6 Cal. 
App. 20: Diamond v. Sanderson, 103 Cal. 
97: 13 Cal. Jur. 862, Secs. 55, 56.)1# 

The authorities are not entirely in har- 
mony as to when the confidential rela- 
tionship between husband and wife ceases. 
Courts have constantly failed to draw the 
distinction between sections 158 and 159 
of the Civil Code in construing or acting 
upon property settlements and separation 
agreements. The courts have,.in some 
cases, for the purpose of convenience, con- 
sidered both sections together and in some 
cases. the above sections have been mis- 
construed. 


In the case of Simmons v. Briggs!® the 
plaintiff sought to have an agreement and 
deed of trust declared invalid. The agree- 
ment recited that the parties were not 
living together as husband and wife. The 
facts showed that the wife was threatened 
and coerced into signing the agreement, 
although she alleges that she had confi- 


9. Faria v. Faria, 100 Cal. App. 177. 
10. Dale v. Dale, 87 Cal. App. 364. 

11. Donze v. Donze, 88 Cal. App. 775. 
12. 69 Cal. App. 447. 
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emphasis by the writer.) 





Author’s Note: The purpose of this article is to present briefly the law per- 
taining to postnuptial contracts, disregarding to a large extent the historical devel- 
opment of the subject, and dealing mainly with separation agreements and property 
settlements, and of necessity their relation to divorce decrees. 

The legal profession has evidenced different views upon the subject, and there- 
fore it shall be my humble endeavor to reconcile those views, if possible. 

(Underlined words appearing herein are intended solely for the purpose of 





HE RIGHT granted to a husband and 
wife to enter into contracts between 
themselves, is conferred by statute. 
Under sections 158 and 159 of the Civil 
Code, it is now well settled that husband 
and wife may, as between themselves, enter 
into any contract respecting property, 
which either might if unmarried. Under 
this plenary authority, the separate prop- 
erty of each may be converted into com- 
munity property and the community prop- 
erty of both may likewise be converted 
into separate property of both or either. 
(Perkins v. Sunset Tel. and Tel. Co., 155 
Cal. 712; Siberell v. Siberell, 214 Cal. 
767.)} 
The laws of this state sanction husband 


and wife making contracts respecting prop- - 


erty. (158 C. C.) They may likewise 
agree, in writing, to a separation and make 
provision for the support of either during 
such separation, (see 159 C. C.). It is 
almost a universal rule that separation 
agreements provide not only for main- 
tenance, but likewise settle and determine 
the property rights of the parties both as 
to the present and future. 

It is not essential to the validity of a 
separation agreement that the property 
right or inheritance right of the parties 
are or are not disposed of. In such agree- 
ments the property rights may be excluded 
entirely or they may be included in whole 
or part. (Jones v. Lamont, 118 Cal. 499; 
Wickersham v. Comerford, 96 Cal. 433). 

Statutory requirements as to the exe- 
cution of separation agreements must be 


complied with. (9 R. C. L. 527.) 





Our statutes require that separation 
agreements must be in writing, which im- 
plies that the agreement must not only be 
in writing, but also that the agreement 
must be signed by both parties.? 


A husband and wife may alter thet 
legal relations one toward the other com 
cerning their property interests and may 
change the character of their property 
from separate to community property. The 
law requires such a contract to be 
writing unless it has been fully executed 
by one of the parties, in which case it may 
be taken out of the statute. (Martin & 
Pritchard, 52 Cal. App. 720, 724; Estate 
of Wahlefeld, 105 Cal. App. 770).8 


2. Limitations Upon RIGHT 
TO CONTRACT 


Any contract between the parties having 
for its object the dissolution of the mar 
riage contract, or facilitating that result, 
is void as ‘contra bonos mores.’ (Loveren 
v. Loveren, 106 Cal. 512; Newman 2. 
Freitas, 129 Cal. 289.) Inasmuch as the 
state rests upon the family and is vitally 
interested in the permanency of a marriage 
relation once established, it, for the pro 
motion of public welfare, and of privatt 
morals as well, makes itself a party t 
every marriage contract entered into within 
its jurisdiction, in this sense, that it wil 
not permit the dissolution thereof by the 
other party thereto. Its consent in the 
form of a decree of its court passed afte’ 
hearing in due process of law, is a pre 
requisite for a divorce.* 


*Winner of third prize in the Junior Barristers’ “Competitive Legal Articles Contest.” 


1. Young v. Young, 126 Cal. App. 311. 
2. Fitch v. Tyler, 105 Cal. App. 310, 311. 


3. Estate of Henderson, 128 Cal. App. 400. 
4. Pereira v. Pereira, 156 Cal. 5. 
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Any agreement for divorce, or any col- 
lateral bargaining promotive of it, is con- 
sidered unlawful and void. Consequently 
whenever an agreement is presented to and 
urged upon the court for acceptance as a 
basis for a decree settling the property 
rights of the parties, the court necessarily 
has jurisdiction to consider the agreement 
and to disregard the same as ‘contra bonos 
mores if it finds that the same has for 
its object the dissolution of the marriage, 
or the facilitating of that result, such as 
an agreement by the defendant in a pend- 
ing action for divorce to withdraw his or 
her oppositions and to make no defense. 
(Newman v. Freitas, 129 Cal. 283; Mc- 
Cahan,- v. McCahan, 47 Cal. App. 174.)5 


3. CONFIDENTIAL RELATIONSHIP 


Under the Civil Code the relation of 
husband and wife is confidential within the 
meaning of the rule as to constructive 
fraud.® 

Pursuant to the provisions of Civil Code 
158, 2219, 2235, transactions between hus- 
band and wife are covered and controlled 
by the rule applicable to transactions be- 
tween trustees and beneficiaries, which is 
to the effect that where the trustee obtains 
an advantage from the beneficiary, the pre- 
sumption is that such advantage was se- 
cured without consideration and as a re- 
sult of undue influence.” 

A husband, by reason of the marital re- 
lation is bound in his dealings with his 
wife to the highest and best of good faith, 
and, as a consequence, is obligated in such 
dealings not to obtain and retain any ad- 
vantage over her resulting from conceal- 
ment or adverse pressure, and he must, if 
he would avoid the presumption of undue 
influence emanating from the procurement 
of any advantage over her, make full and 
fair disclosure to her of all that she 
should know for her benefit and protec- 
tion concerning the nature and effect of 
the transaction, or else, he must deal with 
her at arm’s length, as he would a stranger. 
all the while giving her the opportunity of 
independent advice as to her rights in 
the premises.® 

The influence which the law presumes 
to have been exercised by one spouse over 
the other is not an influence caused by any 


SS 

5. Roberts v. Roberts, 83 Cal. App. 350. 
6. Brison v. Brison, 75 Cal. 525. 

7. McKay v. McKay, 184 Cal. 742. 

8. Estate of Cover, 188 Cal. 133. 


act of persuasion or importunity, but, is 
that influence which is superinduced by 
the relation between them and generated in 
the mind of the one by the confiding trust 
which he has in the devotion and fidelity 
of the other. Such influence the law pre- 
sumes to have been undue whenever this 
confidence is subsequently violated or 
abused.® 

Where either husband or wife obtains 
an advantage over the other, the trans- 
action is presumed to have been without 
adequate consideration and to have been 
secured through undue influence, and the 
burden is then cast upon him who has the 
advantage to show that it was fair and 
free from fraud or undue influence. (13 
Cal. Jur. 860, Secs. 54-56; Locke Paddon 
v. Locke Paddon, 194 Cal. 73, 80; Henley 
v. Bursell, 61 Cal. App. 511, 516; Wil- 
liamson v. Williamson, 41 Cal. App. 721.) 

The mere existence of the relationship 
of husband and wife does not create a pre- 
sumption of fraud or undue influence, in 
the absence of the procuring of an undue 
advantage, nor does it constitute a prima 
facie showing of such conduct. Before 
this presumption may be indulged it must 
appear that the marital confidence was 
violated and that an undue advantage was 
thereby secured. (Yordi v. Yordi, 6 Cal. 
App. 20: Diamond v. Sanderson, 103 Cal. 
97: 13 Cal. Jur. 862, Secs. 55, 56.)1 

The authorities are not entirely in har- 
mony as to when the confidential rela- 
tionship between husband and wife ceases. 
Courts have constantly failed to draw the 
distinction between sections 158 and 159 
of the Civil Code in construing or acting 
upon property settlements and separation 
agreements. The courts have,.in some 
cases, for the purpose of convenience, con- 
sidered both sections together and in some 
cases. the above sections have been mis- 
construed. 


In the case of Simmons v. Briggs’ the 
plaintiff sought to have an agreement and 
deed of trust declared invalid. The agree- 
ment recited that the parties were not 
living together as husband and wife. The 
facts showed that the wife was threatened 
and coerced into signing the agreement, 
although she alleges that she had confi- 


9. Faria v. Faria, 100 Cal. App. 177. 
10. Dale v. Dale, 87 Cal. App. 364. 

11. Donze v. Donze, 88 Cal. App. 775. 
12. 69 Cal. App. 447. 
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dence in the business ability and legal 
knowledge of her husband. The court 
therein discusses section 158 of the Civil 
Code, indicating that said section applies 
to husband and wife regardless of whether 
or not an action for divorce is pending be- 
tween them or they are not living together 
as husband and wife. 


The court, citing authorities, states the 
rule of law as follows: 


“Contracts between husband and wife 
are subject to the general rules which 
control the actions of persons occupy- 
ing confidential relations with each 
other, as defined by the title on trusts. 
(Civil Code Sec. 158.) <A trustee is 
bound to act in the highest good faith 
toward his beneficiary, and may not ob- 
tain any advantage therein over the 
latter by the slightest misrepresenta- 
tion, concealment, threat, or adverse 
pressure of any kind.” (Civil Code, 
Sec. 2228.) This relation and the ob- 
ligation arising from it were not de- 
stroyed by the mere fact that an action 
for divorce was pending between them. 
They were still husband and wife, and 
so long as that relation existed between 
them, the law would not permit any in- 
quiry into the extent of the trust and 
confidence which is presumed to be 
placed by one in the other; nor can the 
husband, by bringing an action for di- 
vorce divest himself of the obligations 
which are imposed upon him by virtue 
of such relation. (Dolliver v. Dolliver, 
94 Cal. 642, 647; Estate of Cover, 188 
Cal. 133; Hilton v. Hilton, 54 Cal. App 
142, 155.)” 


In the foregoing case the court con- 
sidered the rule of confidential relationship 
to extend to the parties so long as they 
were, in legal contemplation. husband and 
wife, however a more modified rule is ex- 
pressed in the case of Chadwick v. Chad- 
wick,18 wherein the court stated: 


“The rule as to confidential relations 
does exist as between husband and wife, 
but the rigor of its application is some- 
what lessened when the husband and 
wife are separated, and as in this case, 
had been separated for a considerable 
period of time, and though still husband 
and wife, were negotiating more or less 
at arm’s length.” 





13. 95 Cal. App. at page 700. 


4. ConcLusion RE DISTINCTION BETWEEN 
Sections 158 anp 159 oF THE Clvi 
Cope. 


There appears to be no case that ade. 
quately distinguishes Sections 158 and 159 
of the Civil Code. The case of Brown 2, 
Brown and cases cited therein, hereinafter 
referred to, touches upon both secticns. 

Many property settlements and _ sepa 
ration agreements combine in their terms 
the provisions of Sections 158 and 159 of 
the Civil Code, in so far as they relate 
to the confidential relation between hus- 
band and wife. 

In considering the sections individually, 
it is apparent from the trend of the de 
cisions that section 158 of the Civil Code 
is intended to apply to property contracts 
between husband and wife while living to- 
gether in harmony, and in which both 
spouses repose trust and confidence in each 
other. The section subjects such transac- 
tions to the general rules which control the 
actions of persons occupying confidential 
relations with each other. The procure- 
ment of any advantage that one spouse 
may gain over the other, gives rise to a 
presumption of undue influence; and as it 
was held in Faria v. Faria, supra, is that 
influence which is superinduced by the re 
lation between them and generated in the 
mind of the one by the confiding trus 
which he has in the devotion and fidelity 
of the other. 

Section 159 of the Civil Code is im 
tended to apply to contracts entered into 
between husband and wife while living 
in a discordant relationship or in a state 
of separation; and if in such strained re 
lations there is no opportunity for personal 
influence to be exercised by the husband 
upon the wife, such as dealing at arm’s 
length through their attorneys; then ut 
der such circumstances there would be no 
presumption of confidential relations." 
This section partakes of both of the ele 
ments of separation agreements and prop 
erty settlements. The context of this sec- 
tion implies that the Legislature had in 
mind those contracts entered into between 
husband and wife when unhappy differ 
ences have arisen and dissension betweet 
them exists, for the reason that the sec 
tion commences as follows: 

“A husband and wife cannot, by any 
contract with each other, alter thei 


14. Migala v. Dakin, 99 Cal. App. at p. 64 
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legal relations, except as to property 
- =. ee 
’ 
so from the outset it is apparent that the 
statute imposes a prohibition or limitation 
upon the husband and wife, which no 
doubt was not intended to have any ap- 
plication to those cases wherein the parties 
live in harmony, enjoy marital bliss, and 
have no intention of severing their marital 
status either by separation or divorce. A 
further reading of section 159 will indicate 
that the section is not applicable to the re- 
lationship hereinabove mentioned. 

It is almost a universal rule that sepa- 
ration agreements provide not only for 
maintenance, but likewise settle and de- 
termine the property rights of the parties 
both as to the present and future.’® 

Where both a property settlement and 
separation agreement are combined as one 
instrument, the invalidity of a separation 
agreement cannot affect the validity of the 
property settlement, if otherwise valid. 

The court in the case of Brown uv. 
Brown,® refers to Sanguinetti v. Sangui- 
netti,17 wherein it was held: 

“That while section 159 reads, a hus- 
band and wife cannot by any contract 
with each other alter their legal rela- 
tion, except as to property and except 
that they may agree in writing to an 
immediate separation, and may make 
provision for the support of either of 
them and their children during sepa- 
ration, it is to be observed, however, that 
the clause permitting them to alter their 
‘legal relations’ in reference to property 
is not connected with or modified by the 

* provision relating to an agreement for 

a separation.” The court then says: 

“It might be a fair construction to hold 

that a contract for the support of either 

or of the children, in order to be valid, 
must be coupled with an agreement of 
separation, but to make this latter con- 
tingency a precedent condition for the 
validity of a contract for the dis- 
position of the community property 
is to do violence to the language of the 
section. The law prescribes no such 
limitation. The plain terms of the 
statute authorize the husband or the 
wife to convey to the other all title and 
interest in either separate or community 
property.” The court in that case fur- 
ther says: “As before indicated, in view 


15. Fitch v. Tyler, supra. 


16. 83 Cal. App. at p. 80. 


of the duty imposed upon the husband 
by sections 174 and 175 of the Civu 
Code, there may be some doubt whether 
the waiver of support would be ‘binding 
while the parties are living together, but 
that part of the agreement is not in- 
volved in this controversy, and it does 
not affect the legal integrity of the pro- 
visions in reference to the property.” 


5. Property SETTLEMENTS AND 
SEPARATION AGREEMENTS 
(a) Legality of Agreements for Separation 

Under the early English Common Law, 
owing to the sanctity attributed to the mar- 
riage relation, both the ecclesiastical courts 
and the law judges regarded contracts con- 
templating the living separate and apart of 
husband and wife, whether the agreement 
was for a separation in praesenti or in 
future, as against good morals and cor- 
trary to public policy, and therefore 1- 
legal. Later, however, a change came 
over judicial opinion as to public policy, 
other considerations arose, and people be- 
gan to think that after all it might be bet- 
ter and more beneficial for married people 
to avoid in many cases, the expense and 
the scandal of suits: of divorce by settling 
their differences quickly by the aid of 
friends out of court, although the conse- 
quence might be that they would live 
separately, and that was the view carried 
out by the courts when it became once 
decided that separation deeds per se were 
not against public policy. 

It may be stated generally, therefore, 
that such agreements, when they con- 
template a separation in praesenti or the 
continuance of an existing separation, are 
generally upheld by the courts, both in 
England and in this country, although 
there are a few decisions to the con- 
trary.18 
Agreements for Future Separation 

Agreements contemplating a_ possible 
voluntary separation in the future are 
placed on an entirely different footing, ac- 
cording to the ancient and modern view 
both in England and in this country, from 
agreements contemplating a separation 1m 
praesenti, and it is generally recognized 
that such an agreement made either be- 
fore or after marriage is invalid as against 
public policy. The invalidity of such 
agreements does not rest on any incapacity 


17. 51 Cal. App. at p. 347. 
18. 9 R. C. L. 344. 
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of the husband and wife to contract with 

each other.?® 

(b) Effect of Contract 
Court. 

1. Contract Re Alimony and Support 

Although .it is definitely settled that a 
husband and wife may enter into separa- 
tion agreements and property settlements, 
such agreements do not deprive the court 
of its power to make different provisions 
in its order or decree than that agreed 
upon between the parties; for the power 
of the court to make an order for alimony, 
permanent support, custody and support 
of children, is statutory (Sections 137, 138 
of the Civil Code), and cannot be abridged 
by the contract of the parties; however, 
the court usually adopts as a basis for its 
decree, the terms and provisions of agree- 
ments between husband and wife, when 
said agreements appear to be just and fair 
and no issue as to its validity is pre- 
sented to the court. 

A contract entered into between hus- 
band and wife, when adopted by the court 
in its decree, is not merged in the decree 
of the court, but is to be considered as an 
instrument, separate and independent of 
the provisions set forth in the decree. 
(Authorities supra.) 

In the case of Steinmetz v. Steinmetz?° 
the court was confronted with the follow- 
ing question: 

“Does a contract between husband 
and wife settling out of court their prop- 
erty rights, in accordance with the pro- 
visions of Section 159 of the Civil Code, 
which contract does not show upon its 
face that it is ‘contra bonos mores,’ and 
which contract has not been adjudicated 
null and void because obtained by fraud, 
undue influence, or for any other rea- 
son, deprive the trial court of its power 
to grant alimony pendente lite under the 
provision of Section 137 of the Civil 
Code?” 

“The answer to appellant’s position 
that he has a right to stand upon his 
contract with the respondent until the 
same is set aside in a proper proceed- 
ing, is that under the decisions, all such 
contracts must be made subject to the 
discretion of the trial court vested in 
it by Section 137 of the Civil Code.” 
The court further pointed out that in the 


0. 9R. CL 34. 
20. 67 Cal. App. 195. 


Upon Divorce 
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case of Millar v. Millar,*) at page 729, it 
was said: 

“It cannot be said in any just sense 
that an allowance for suit money or for 
temporary alimony involves a _ claim 
‘arising upon contract.’ /t is a matter 
entirely of statutory regulation and is 
not affected by any agreement of the 
parties.” 

The gist of the decision of the case of 
Moog v. Moog?" is to the effect that the 
courts are not bound by the contract oi 
the parties, in awarding support money in 
the decree; however in deciding the case 
the court refers to the rule contained in 
Corpus Juris, Volume 19, page 218, to the 
effect that where provision has been made 
by the husband for the wife, by separation 
agreement, the wife is not entitled to tem- 
porary alimony, unless she offers to retum 
what she has received or shows that the 
amount provided for in the agreement is 
not sufficient for her needs. The court 
applied the foregoing rule to the instant 
case for the reason that although the wife 
had received payments in advance, she had, 
since the making of the agreement, been 
afflicted with blindness and, therefore, en- 
titled to an additional allowance. 

The foregoing rule is capable of 4 
double construction, in that it may be con- 
strued as a limitation upon the court to 
grant temporary alimony because of the 
separation agreement, or that the court 
need not make an order for temporary 
alimony for the reason that the wife had 
been adequately provided for by _ the 
agreement between the parties. 

The rule stated, taken by itself, would 
seem to be inconsistent with the decisions 
of this state, for in addition to the power 
of the court to disregard the contracts of 
the parties, the granting of an order fort 
alimony in face of an agreement between 
the parties would only grant to either 
spouse concurrent remedies; (Roberts 1. 
Roberts, 83 Cal. App. 345) and the pay- 
ments would not only satisfy the obliga 
tions existing by virtue of the agreement 
made with plaintiff, but at the same time 
satisfy the obligation imposed by the or 
der and decree made in accordance with 
the terms of the agreement and pursuant 
to the prayer of the complaint. (Newell 
v. Newell, 28 Cal. App. 784.) 


21. 51 Cal. App. 718. 
21a. 203 Cal. 406. 
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HE AVIATION COMMITTEE of the 

National Conference of Commission- 
ers on Uniform State Laws is sponsoring 
group meetings throughout the country in 
an effort to ascertain the prevailing senti- 
ment among attorneys with regard to the 
apparently divergent theories of air carrier 
liability. 

W. Jefferson Davis, of Los Angeles, 
Commissioner on Uniform State Laws for 
California, Eugene Vidal, Director of 
Aeronautics of the Department of Com- 
merce, and his two assistants, representa- 
tives of the American Bar Association 
Committee on Aeronautical Law, and the 
New York Commissioners on Uniform 
State Laws, were guests of the New York 
City and New York State Bar Associa- 
tions’ Aviation Committees at a joint meet- 
ing recently held in New York City. 


OPINION SOUGHT. 

With a view to obtaining expressions 
of opinion from members of the various 
Aeronautical Committees of the Bar As- 
sociations throughout the country, and on 
behalf of the Aviation Committee of the 
National Conference of Commissioners on 
Uniform State Laws, Mr. Davis has sent 
out the following questionnaire, to which 
it is hoped attorneys generally interested 
in the development of principles of lia- 
bility governing air carriers will respond 
in time for their answers to be considered 
by the drafters of the proposed Uniform 
State Aeronautics Act. 


QUESTIONNAIRE. 

1. Is it your opinion that the policy 
which obtains in Europe and in Central 
and South America, of limiting liability 
or air common carriers for injuries or 
wrongful death of passengers, should be 
adopted in this country? 

2. Do you favor the British and French 
laws which permit air earriers and pas- 
sengers to contract away all liability, or 
he German and Warsaw-Agreement Plan 









Air Carrier Liability 


which permits air carriers and passengers 
to contact for a limit of 25,000 Marks 
(Germany) or 125,000 Francs (Warsaw) ? 

3. In your judgment is such limita- 
tion of liability legally possible? 

4. If such limitation of liability is both 
desirable and legally possible, what, in your 
judgment, should be fixed as the maximum 
amount of liability? 

(Note: In the United States, only the 
District of Columbia and Alaska, and 
some fifteen states have statutory !imita- 
tion upon the amount to be recovered in 
an action for wrong!-i! death arising out 
of torts on land. The minimum is $5,020, 
and the maximum is $10,000.) 

5. Do you believe, as a matter of public 
policy, that the individual states shculd 
permit contractual limitation of liability 
for injuries to or wrongful death of pas- 
sengers carried by aircraft? 

(Nore: This theory seems to be in 
accord with the public policy of foreign 
nations. ) 

6. If limitation of liability is not legally 
possible in all states, is it desirable for the 
Uniform State Aeronautics Act to incor- 
porate provisions limiting liability which 
would be invalid in some states and valid 
in others. 

7. (a) Are you in favor of determin- 
ing the liability of air carriers by com- 
mon law principles? 

(b) Are you in favor of relieving air 
carriers from liability upon a showing of 
exercise of due care? 

(c) Are you in favor of imposing the 
doctrine of absolute liability regardless of 
such defenses as Act of God, unavoidable 
accident and contributory negligence? 

8. Are you in favor of devising a 
schedule of liability similar to that ob- 
taining in the Workmen’s Compensation 
Acts as the measure of carriers’ liability? 

9. Have you any other suggestions to 
offer? 
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